THE
HANLEY
REPORT

Reviewing the
Positives. of
Large and Quick
Responses

By JEFF HANLEY
see page 3

CO-OP
CONDO
CORNER

-On Financing Issues,

The Choice Is Now
Yours!

By HERB ROSE
see page 4
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ARMONK — Representatives of the lo-
cal realty industry testified earlier this
month on rent guideline increases for
rental apartment buildings affected by
the Emergency Tenant Protection Act
(ETPA).

Industry officials joined with members
of The Apartment Owners Advisory
Council of Westichester and the Mid-
Hudson Regicn (AOAC) to testify at the
public hearings of the Westchester
County Rent Guidelines Board. The
nine-member board is the entity that
annually rules on increases for lease
renewals. The board reaches its deci-
sicn after three public hearings and
separate deliberations. The decision
will affect rent adjustments for one or
two-year leases which begin between
October 1, 2005 and September 30,
2006.

The public hearings were on June 6
(Mount Vernon), June 7 (Yonkers) and
June 8 {(White Plains). The board, after
the public hearings, cancelled its June
14 and June 16 deliberations. The new
deliberation dates have not been an-
nounced.

The Specifics

AOAC Chairman Ken Nilsen, during
his testimony at the June 8 public hear-

ing, emphasized that the major function.
and purpose of the guidelines board,*

per the language of the ETPA, is'that
the board, in determining guideline in-
creases, “must review and consider all

. increases in costs that owners face on
- an annual basis.”

“The:phrase is one that must be-kept
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in mind by members of the board as
they decide the guideline rates for the
new term,” Nilsen said. “The board must
address items fisted in the law, not other
issues, such as the issues of
affordability and Major Capital Improve-
ments {MCI's) that are not listed in the
law.”

Incomplete Data

Nilsen stressed that the data pro-
vided in the annual Operations and
Maintenance (Q&M) Cost Surveys

Realty Industry Officials Testify At QE%__F% Hearings

1

tabulated by the Division of Housing
and Community Renewal {DHCR) is
inadequate to set guideline increases
for the next term.

“The data is dated, incomplete and
biased, because DHCR leaves out
buildings transferred over the past three
years,” he said. “What is needed is a
price survey and formula-based recom-
mended increase, based on actual fig-
ures, as is done for the New York City
Rent Guidelines Board.”

Continued on page 2

Co-op & Condo Group Continues to

Resist Re-Assessment _.mu_m_m:o:

By Jeff Hanley, IMFACT Editor
ALBANY — Representatives of a major

co-op and cando association are.con- .

tinuing to stress the organization’s stiff
resistance to two proposed bills that,
according to realty industry officials, will
produce devastating consequences for
the co-op and condo secior.

Oifficials of The Cooperative and
Condominium Advisory Council of
Wesichester and the Mid-Hudson Re-
gion (CCAC) said last week that the
association is continuing its “campaign
of strong opposition” to A04901 and
$2439, two bilis that are calling for the
amendment of the real property tax law
and the real property law in relation to
the assessment of specific oo:n_Om and

C0-0ps.

The proposal, realty industry officials
said, will call for ¢hanges in the
assessmentsJof complexes of three
stories or under. The proposed
changes, officials stress, will produce
significantly higher property taxes for
co-ops and condos, with taxes, in some -
cases, doubling. A

Albert Annunziata, executive director
of the CCAC, said that the association’s
membership has responded “in an
overwhelming manner” while voicing its
opposition to the proposed legislation
to members of the siate Assembly and
Senate. He said that, in recent weeks,
hundreds of phone calls, letters and e-
mails have been sent from CCAC mem-

Continued on page 3

Special Report and Commentary: .

Supreme Court Upholds a City’s

Right toTake Property Through
Eminent Domain

By Daniel S. Tmnumn Esq.

WASHINGTON - In a greatly antici-
pated and important case, the U.S. Su-
preme Coutt, in a controversial 5-4 de-
cision last week, upheld the power of
the City of New London (Conn.) to seize
the homes of certain residents by emi-
nent domain for the purpose of pro-
ceeding with its plan for “economic de-
velopment.™

This decision will be sure to have far-
reaching ramifications for developers
and property owners across political,
economic, social, and geographic

.- boundaries.

In deciding in favor o* the City of New

- Lendon, the: Court determined that the

question of-whether the city had satis-
fied the requirement of “public use” in
its ptan with regard to the taking of this

_property should. be answered liberally
‘and the Court should give deference to

municipalities.?
This ruling bestows virtually unfet-

tered power on municipalities with re-
gard 1o their use of eminent domain.
The Court held that “viewed as a whole,
our jurisprudence has recognized that
the needs of society have varied be-
tween different parts of the nation, just
as they have evolved over time in re-
sponse to changed circumstances. .

For more than a century, our public use
jurisprudence has widely eschewed
rigid formulas and intrusive scrutiny in
favor of affording legislatures broad lati-
fude in determining what public needs
justify the use of the takings power.™

The Creation of Questions

The decision by the' Count seems to
create as many questions as it answers.
Most notably, the Court failed to ad-
dress the issue of municipalities effec-

™~ tuating transfers of property frofi citizen

Continued on page 5
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A to citizen B, where such
transfer is for the sole reason
that citizen B will put the prop-
erty to a more productive use,
but-the property in question is
“outside the confines.of an in-

Daniel S. Finger, Esq.

tegrated development plan .
n4 :

The Court specifically chose
not to establish any bright line
rule regarding satisfying the
“public use” provision of the
Fifth Amendment to the Con-

stitution®, opting instead to de- -
fer to the judgment of the mu--

nicipalities.

This case represents a rare
occurrence where the munici-
pality used its powers of emi-
nent domain for economic de-

velopment where no “blight” on

the community was argued re-
garding the property that the
municipality was attempting to
seize.®

In many respects this ruling
represents a victory for large
developers, while sacrificing
the rights of smaller and even
mid-sized developers and
other property owners, includ-
ing homeowners.

Without placing any qmmﬁ:o-
tions en the ability of munici-
um_n_mm to seize Eonm& orthe
reasons they must give to be
_umqs_:ma to. validiy exercise
their powers of eminent do-
main, the Court has enabled

municipalities to exercise these-
powers under. <_ncm=< any cir- -
,.ocsmﬂmnomm ‘Based-on’ this’

L sion ny-: _Em:o: wherein the:
_ _...,H,_.Scao_um__é could not-argue
. - that.a public purpose was: sat-
isfied because of the resutting:

“géonomic ao<m_on3m:~ &

_ m< allowing Bcs_o_um_amm to:
..cmm _the “public purpose” of
“economic: am<m_o_03m3 the:

Court has enabled ‘all private

_u_.oum_.a\ to-be. seized. Justice
O’Connorwroteina n_mmma_:n ,

opinion that “under the banner
of economic development, all

private property is now vuiner-

able to being taken and trans-

ferred to another private owner, .

so long as.it might be upgraded
-i.e., given to an owner who will
use it in a way that the legisla-
ture deems more beneficial to
the public- in the process.”

The City of New London
stood to gain substantial eco-

nomic benefit from-the devel-
opment plan that they sought

to proceed s..:? but we are still

feft with the question of-

whether or not there will ever
be a limit to what qualifies as
an “economic benefit” or more
appropriately a “public use” in
order for a municipality to use
its powers under the doctrine
of eminent domain.

A great deal of focus has
been placed on the “economic
benefit” and all the other good
that the community as a whole
would derive from the develop-
ment plan put together by the
City of New London.

The Lost Factor

What appears to have been
lost in the ongoing debate of
eminent domain is the undue
burden that the City’s exercise
of its powers under-eminent
domain places on the citizens
whose homes and property it
is going to seize. There has

_been surprisingly little empha-

gis on measuring and compar-
ing the economic benefit al-
ready bestowed on the com-
munity by the homes and prop-
erty as they exist and the hard-
ship that that- would place on
these property owners versus
any other economic benefit
gained.

The arguments of Kelo and
the other petitioners were
based mainly on the idea that
a purely “economic benefit”
was not a public use within the
meaning of the doctrine in the
constitution. They emphasized
the fact that their properties
were not a blight on the com-
munity and thus the municipal-
ity should not be able to seize
their property.

It should be noted also that
the Court did “emphasize that
nothing in our opinion pre-
cludes any State from placing
further restrictions on its exer-
cise of the fakings power.”

The result of this decision is
a broad definition for the term
public use that includes almost

. anything that bestows any pub- -
lic benefit. (presumably: a
.___.‘@qmmﬁmw _uzc__o bénefit than the
existing:use, m_ﬁ:o:us this was
L. not muoos._om? addressed by
- _§m 00:& on the ooBS::..Q
. The" __Bnmao:m and. restric-
: go:m, if any, are up to the state
_mm_m_m:.:mm or Courts.to am,_m_..
‘minié. Anothér. question that
‘was not dealt with by this deci- -
_ sion, or really by the facts of .

this case, is the issue of whom
the ‘municipality can give the
condemned land to, or who
they are reguired to give the
condemned land to once they
have seized it and what are the
procedures for determining
who should receive the land.

Further, this case did not ad-.

dress what, if any, bidding pro-
cess should be used to assist
the municipality in determining

_who should receive the devel-

opment rights. Clearly, these
questions, which are currently
unanswered, will have to be
addressed in later cases. As it

_mﬁm:am, this _1,:_3@ may place

developers in contention with
one another as they vie for the

development rights .in eco-

nomic development plans.®

The Court, in this case, did
note the dangers of the use of
the powers of eminent domain

for purely private purposes (i.e.

seizing property for the sole
purpose of giving it to another
private citizen). Municipalities
could chviously avoid this di-
lemma and potential source of
conflict with. their use of the
powers of eminent domain by
awarding their anticipated de-
velopmentis of seized property
through open bidding proce-
dures. This would also accom-
plish the goal of evening the
piaying field between the vari-
ous developers potentially vy-
ing for these contracts.

Further, there is nothing to
say that the municipality can-
not retain titte to any land upon
which they exercise the power
of eminent domain. This would
not preclude development by
ground lease or otherwise and
would be a significant benefit to
the municipality itself.

Risks and Benefits
" For developers, this decision
presents both risks and poten-
tial benefits. Obviously, devel-
opers risk having their property

seized and losing out on-

ight to

projects to other developers for
little- or no reason other than
political climate. Developers
stand to benefit by being able
to proceed with developments
even in circumstances where
they do not own and are not
able to obtain, through normal
purchase, all of the property
necessary for the project to
proceed.

Home and properiy owners,
naturally, are at risk of losing
their properiy in aimost any cir-

"cumstance where the munici-

pality has a plan for develop-
ment and determines that the
community as a whole would
economically benefit by the
proposed development.'®

The benefit to the community
presumably exists in that the
municipality would present de-
velopments and projects that
would result in an economic
benefit (i.e. new jobs, in-
creased tax base, etc.) to the
community as a whole.

Clearly, this decision will re-
sult.in a great deal of debate

~over the merits of eminent do-

main, as well as the commu-
nity-oriented projects that stem
from its use. Perhaps most sig-
nificant is the understanding

that limits on eminent domain,
if any, will have to be placed on
its exercise by the States, their
legislatures, and their Courts.

Editor’s Note: Daniel S.
Finger, Esq. is with Finger
and Finger, A Professional
Corporation. The firm, based
in White Plains, is chief
counsel to the Builders Insti-
tute of Weslichester and the
Mid-Hudson Region (Bl).
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